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The Medical Malpractice ‘Crisis’: Recent Trends
And The Impact Of State Tort Reforms
Do recent events constitute a crisis or merely the workings of the
insurance cycle?

by Kenneth E. Thorpe

ABSTRACT: By many accounts, the United States is in the midst of its third medical mal-
practice “crisis.” Physicians in several states are facing high and rising premiums. The larg-
est national medical malpractice carrier and some large multistate physician-backed liabil-
ity firms have recently left the market. Rising premiums are traced largely to increases in
claims severity. Capping malpractice payments has been advanced as one approach to
slowing the growth in premiums. This analysis finds that premiums in states that cap
awards are 17.1 percent lower than in states that don’t cap. At issue, however, is whether
these stopgap solutions promote the goals of the U.S. liability system.

B
y many accounts , the United States
is in the midst of its third “crisis” in
medical malpractice. The medical mal-

practice “crises” in the mid-1970s and 1980s
occurred during times of rapid growth in in-
surance premiums. In the 1970s rising claims
frequency and severity resulted in the exit of
many malpractice carriers.1 Some for-profit li-
ability carriers were replaced by a new wave
of physician-owned malpractice companies.
Medical liability premiums increased sharply
again during the 1980s, leading several states
to adopt reforms designed to limit malprac-
tice insurers’ costs. Indeed, the events of the
1980s led to proposals for broader, more fun-
damental reforms of the liability system.

Both rising premiums and a reduction in
the number of firms offering coverage charac-
terize the most recent medical malpractice cri-
sis. Depending on the specialty and state, the
median increase in malpractice premiums
ranged from 15 to 30 percent. Rate increases in

other states, such as Pennsylvania, ranged
from 26 to 73 percent in 2003.2 The St. Paul
Companies, the largest insurer throughout
most of the 1990s, stopped writing policies
during 2002. Other large, regional carriers
have also exited the market. Overall, these in-
surers accounted for nearly 14 percent of the
national market prior to the crisis.3 In several
states facing the most acute crises, carriers ex-
iting the market accounted for a substantial
(up to 40 percent) share of premiums written.

While premiums have risen sharply over
the past three years, there is much variation
across states. The premium spikes have re-
sulted in physician strikes in West Virginia,
work slowdowns in New Jersey, and some
temporary closings of hospital services (such
as trauma care at the University of Nevada
Medical Center). Physicians in other states,
such as Connecticut, are staging rallies at their
state capitol, demanding “tort” reform. A re-
cent analysis by the American Medical Associ-
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ation (AMA) reports that twelve states face
crises in their medical liability systems, with
problem signs appearing in another thirty.4

However, there does not appear to be a crisis in
the remaining states, as growth in insurance
premiums has been low.

The spike in premiums has created much
tension within the physician community.
Prospects for federal tort reform limiting pay-
ments from malpractice suits have been im-
proved by support from President George W.
Bush and a lobbying campaign by the AMA.
The House of Representatives recently passed
the Help Efficient, Accessible, Low-Cost,
Timely Healthcare (HEALTH) Act of 2003
(H.R. 5), which would limit payments from
malpractice claims. However, similar legisla-
tion has not passed in the Senate.

The crux of the debate focuses on the un-
derlying causes of the most recent rise in pre-
miums. Providers point to a rise in jury awards
and rising costs of defending malpractice
claims (rising severity). They also highlight the
role that contingency fees paid to attorneys
play in creating incentives for “frivolous” suits.
Some consumer groups, however, believe that
rising rates can be traced to lower returns on
investments received by the medical malprac-
tice carriers and a downturn in the economy.
Such disagreements have led to a contentious
debate over what, if any, changes should occur
in medical malpractice liability law. This paper
examines recent trends in the medical mal-
practice industry and estimates the impact
that tort reforms could have on premiums.

Trends In Key Medical Malpractice
Premiums And Financial Ratios

The past four years have seen rising medical
malpractice premiums, declining profits, and a
reduction in the number of liability carriers of-
fering insurance (Exhibit 1). According to data
collected by the National Association of Insur-
ance Commissioners (NAIC), total medical
malpractice premiums earned (those retained
by malpractice insurance carriers) increased
by 23 percent in 2002.

These averages mask variation in the
growth in premiums across states. Premium
increases in several states, including Florida
(more than a 50 percent premium increase for
internists) and Ohio (more than a 60 percent
premium increase for some internists), were
substantial. However, other states such as Cal-
ifornia saw very small premium increases.

The most important drivers of recent rate
increases are (1) severity (awards, settlements,
and defense and administrative costs); fre-
quency (claims per insured physician); and (3)
changes in investment income. In combina-
tion, these factors largely determine expenses
and, when compared with premiums earned
and investment income, are an indication of
overall profitability.

One widely used profit measure is the loss
ratio (awards, settlements, and defense costs
as a percentage of premium). Exhibit 2 pre-
sents data concerning the combined loss ratio,
a broader measure that also includes dividends
paid to policyholders and corporate income
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EXHIBIT 1
Trends In Medical Malpractice Premiums, As Percentage Change, 1998–2002

Year
Premiums
earned (%)

OB-GYN
premiums (%)

Internal medicine
premiums (%)

General surgery
premiums (%)

1998
1999
2000
2001
2002

9.1
3.9
5.3

14.1
23.2

0.3
2.1
4.8

10.3
14.2

–2.9
5.1
7.3
9.9

20.0

1.0
1.1
7.0

12.0
21.9

SOURCES: Premiums earned: National Association of Insurance Commissioners data; and premium increases for physician
specialties: tabulations from the Medical Liability Monitor, 8 October 2002.

NOTE: OB/GYN is obstetrician/gynecologist.



taxes, as well as investment income as a share
of premium. Net income is the difference be-
tween the broad combined ratio and invest-
ment income.5

Several important trends appear in these
data. First, the broad combined ratio, which
measures claims payments, reserves for poten-
tial future awards settlements, and defense
and administrative costs as a percentage of
earned premiums, has risen since 1999. Thus,
by 2002 every premium dollar collected re-
sulted in $1.29 in total expenses, awards, and
settlements. Historically, malpractice carriers
have offset these underwriting losses with
earnings from investment income. Starting in
1995, investments as a share of premiums de-
creased sharply, falling thirty percentage
points by 2002. All combined, these trends re-
duced carriers’ overall net after-tax income
from 23 percent to –11 percent by 2002.

What Accounts For The
Deteriorating Financial Condition
Of Malpractice Carriers?

Several factors likely account for medical
malpractice carriers’ deteriorating financial
condition.6 At issue is whether the most recent
trends reflect the traditional underwriting cy-

cle that will eventually regress to mean profits
in the industry, or a permanent upward in-
crease in average losses and premiums. Factors
influencing these trends include the following.

� Traditional insurance cycle trends.
Although all lines of insurance have under-
writing cycles, the medical malpractice mar-
ket experiences wider swings in profitability.
Malpractice claims face a long lag from the
time an event occurs and a claim is filed to the
actual payout date. Premiums established in a
given year are designed to cover the claims and
defense costs associated with claims filed dur-
ing the same year. However, it may take several
years before claims and premiums can be rec-
onciled to a given year, which adds much un-
certainty in setting premiums. Unpublished
data from one large carrier revealed that nearly
70 percent of claims were paid within five
years of being filed. However, nearly 12 percent
took at least eight years to resolve.

Firms’ policies for setting aside reserves
also influence calendar-year profits.7 Reserves
are treated as an expense and, other things
constant, reduce profits. During the early
1990s actual claims payments turned out to be
lower than projected, and reserves set aside to
pay future claims were too high.8 Over time,
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EXHIBIT 2
Trends In Medical Malpractice Financial Ratios, 1995–2002

Year
Broad combined
ratioa (%)

Loss ratiob

(%)

Investment
insurance
ratioc (%)

Net
incomec (%)

1995
1996
1997
1998
1999
2000
2001
2002

126
124
124
126
122
129
141
129

95
91
91
92
91

103
113
111

49
44
45
43
34
33
31
18

23
20
21
17
12
4

–10
–11

SOURCES: Senate Committee on Health, Education, Labor, and Pensions hearing, 11 February 2003; and Tillinghast-Towers
Perrin tabulations using the National Association of Insurance Commissioners filings of Physician Insurers Association of
America (PIAA) companies for 2002.
a Awards, settlements, and defense costs plus dividends, administrative costs, and corporate income taxes as a percentage of
premium.
b Awards, settlements, and defense costs as percentage of premium.
c As a percentage of premiums.



loss reserves were reduced (thus reducing ex-
penses), resulting in rising profits (lower loss
ratios) during the early 1990s. The combina-
tion of relatively high investment returns and
overreserving in the early and mid-1990s re-
sulted in rising profits that encouraged some
firms to hold the line on rates. With declining
profits and a projected rise in costs, medical
malpractice companies have increased their re-
serves by drawing down surplus, resulting in
lower profits (higher loss ratios).

� High investment returns. The net in-
vestment yield for malpractice firms increased
to nearly 8 percent by 1998 and has since de-
clined to approximately 6 percent.9 The
growth in returns produced a high investment
income ratio through 1998 but has decreased
since then. Higher investment returns offset
the need to raise premiums. A one-percentage-
point increase in expected returns is associ-
ated with a reduction in premiums of two to
four percentage points.10

� Rising severity. Median malpractice
awards (including both jury awards and set-
tlements) per paid claim have doubled in real
terms between 1990 and 2001.11 The data indi-
cate that severity has increased approximately
9 percent per year since 1990 (other estimates
tracking the market are similar; see, for in-
stance, data in National Practitioner Data
Bank annual reports). Several factors may ac-
count for the rise in severity. (1) Rising eco-
nomic costs (future medical expenses, lost
wages) appear to be rising slightly faster than
overall indemnity payments (the sum of non-
economic and economic awards).12 (2) Severity
of injury per paid claim is also rising. (3) The
share of million-dollar awards is also rising.
The rise in payments over time is particularly
high among cases with grave permanent in-
jury. The Physician Insurers Association of
American (PIAA) reports that nearly 8 percent
of all awards now exceed $1 million—double
the share just five years ago.13 Data from Illinois
reveal that average indemnity of paid claims
for an adult with grave permanent injuries has
risen from $960,100 (during 1990–1994) to
nearly $1.6 million (1995–1999).14

(4) Defense and administrative costs are

also rising. Data from PIAA and several state
insurance departments (such as Ohio and Illi-
nois) show a sharp rise in defense and admin-
istrative costs per paid claim. Defense costs
have greatly increased in the most severe cases
(major and grave permanent injury).

� Rising costs of reinsurance. The rise
in claims severity flows through to the reinsur-
ance market. Rising severity, coupled with the
events of 11 September 2001, has led reinsurers
to add to their reserves and increase reinsur-
ance rates to medical malpractice companies.

� Reduced capacity. The structure of the
insurance market has changed dramatically in
some of the states facing the sharpest rise in
premiums (such as Nevada, West Virginia,
Pennsylvania, and Ohio). Several years of un-
derwriting losses led the St. Paul Companies,
one of the largest national carriers, to increase
its reserves by $600 million in 2001 alone. It
was the largest carrier in several states that are
now facing sharp increases in medical malprac-
tice premiums.15 For example, it was the sec-
ond-largest insurer in Nevada by 1996, account-
ing for 32 percent of all written premiums.16

In addition to The St. Paul, several physi-
cian-owned companies—most notably,
PHICO (in Pennsylvania) and PIE Mutual (in
Ohio)—expanded their medical malpractice
business outside their state of domicile. In vir-
tually every case, these companies generated
large operating losses outside their home
states. By 1996 PHICO wrote medical mal-
practice policies in twenty states, while PIE
Mutual entered about a dozen states. PIE Mu-
tual had the largest market share—nearly a
third of premiums written in West Virginia in
1996 alone. However, it was declared insolvent
in 1998 and ceased operations. The Common-
wealth of Pennsylvania declared PHICO insol-
vent in 2002. As a result, nearly a third of the
physicians in West Virginia changed carriers.
The St. Paul largely filled the void in West Vir-
ginia between 1996 and 2001. However, by
2001 it ceased writing new business, again
placing West Virginia’s physicians in a precari-
ous position looking for new medical malprac-
tice insurance coverage. The St. Paul an-
nounced in December 2001 that it would exit
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the medical malpractice market altogether.17

The company’s exit left more than 36 percent
of Nevada’s physicians looking for new cover-
age. More than a third of Ohio’s physicians
have changed liability carriers over the past
five years as well.18

These recent changes in market structure
have strained the underwriting capacity of
medical malpractice companies in several
states. Nearly 15 percent of the entire medical
malpractice book of business nationally
(highly concentrated in sev-
eral states) has switched, or
attempted to switch, mal-
practice companies since
1998. The issue here concerns
liability companies’ ability to
write the new business. The
remaining companies are
drawing down surplus and
increasing reserves in antici-
pation of rising claims pay-
ments. At the same time, the entire St. Paul
book of business is seeking new coverage.
Thus, an emerging issue is how much new
business the remaining carriers can under-
write. Regulators and rating agencies (such as
A.M. Best) use metrics such as the pre-
mium-to-surplus (PS) ratio for guidance re-
garding underwriting capacity, with PS ratios
less than 1 preferred. In some cases, the PS ra-
tios have been rising sharply, raising concerns
about the (short-run) capacity of the remain-
ing carriers to absorb the new business.

� Rising frequency. While the number of
claims per physician rose sharply between
1956 and 1990 (from 1.5 claims per 100 covered
physicians in 1956 to approximately 15 per 100
in 1990, as reported by The St. Paul), the trends
appear relatively flat nationally over the past
couple of years. In some states (such as Mis-
souri) reported frequency has declined.19

However, other states have reported a rise in
frequency, particularly states with caps on
noneconomic damages and no process for dis-
couraging claims frequency (such as an affida-
vit or certificate of merit)—for instance, Loui-
siana reports approximately thirty-one claims
per physician, double the national average.20

Is This A Crisis, Or Simply The
Workings Of The Insurance Cycle?

Certainly to the physicians facing 40–60
percent increases in their premiums, the re-
cent spike in premiums is a crisis. With re-
spect to the broader functioning of the market,
however, the jury is out. Rising claims costs
may reflect a rise in underlying negligence. If
true, the system may be functioning as de-
signed, and the spike in premiums may pro-
vide stronger incentives for physicians to im-

prove the quality of care
provided (the deterrence
function of medical liability
law). On the other hand, we
may be observing a perma-
nent rise in claims payments
and costs unrelated to trends
in physician negligence. At is-
sue is the extent to which the
underlying factors generating
higher premiums are follow-

ing a traditional cyclical insurance pattern, or
whether a structural change has occurred in
severity and frequency.

The 2000 “crisis” does differ in several key
respects from earlier ones. The substantial dis-
ruption in market supply in several states—
traced to a handful of multistate physician-
backed firms and the experience of The St.
Paul—are new and, it is hoped, transitory
events. It appears that a substantial share of
the multistate, physician-owned companies
have refocused their effects on their state of
domicile. With The St. Paul now out of the
market, both trends should eventually bring
some stability into states that have been ad-
versely affected. Thus, these substantial dis-
ruptions may not signal long-term structural
problems of competition or capacity.

Second, many physicians also feel squeezed
by rising insurance premiums and declining
Medicare reimbursement. Indeed, the rise in
premiums has occurred just as Medicare pay-
ments to physicians decreased 5.4 percent in
2003.21

With respect to broader structural changes,
data from PIAA (along with some selected state
data) reveal a long-term rise in claims severity.

H e a l t h T r a c k i n g

W 4 - 2 4 2 1 J a n u a r y 2 0 0 4

“Certainly to the
physicians facing

40–60 percent
increases in their

premiums, the recent
spike in premiums is

a crisis.”



In Illinois, for example, million-dollar awards
accounted for 4 percent of all claims and nearly
42 percent of all indemnity payments between
1985 and 1989. By 1995–1999, 12 percent of all
claims exceeded a million dollars, accounting
for 52 percent of all indemnity payments.22

The PIAA data show a similar long-term
trend. During 1990, 1.5 percent of all paid
claims exceeded a million dollars. By 2001 the
percentage had risen to 8 percent.23

Policy Options For Addressing
Medical Malpractice

The goals of the liability system are to pro-
vide financial incentives to deter substandard
medical care and to compensate those injured
by such care. There is some evidence that the
current system performs poorly on both
counts.24 First, program administration—de-
fense and underwriting costs—accounts for
approximately 60 percent of total malpractice
costs, and only 50 percent of total malpractice
costs are returned to patients.25 These costs
are high even when compared with other tort-
based systems, such as automobile litigation or
airplane crashes, that determine fault and
compensate victims.26 Moreover, most pa-
tients that receive negligent care never receive
any compensation. The Harvard Medical Prac-
tice Study found that only one malpractice
claim was filed for every eight negligent medi-
cal injuries.27 Second, deterring substandard
medical care is a major rationale for using a
tort-liability system for medical malpractice.28

There is a considerable theoretical literature
examining the potential of a tort-based system
for optimally promoting safety.29 Several em-
pirical studies have also been conducted to
evaluate whether the tort system deters medi-
cal errors. Overall, the literature is mixed.30

The recent spike in premiums has renewed
state and national interest in limiting claims
payments. Several states adopted such limits
in response to the spike in premiums in the
1970s and 1980s. More recent interest has been
expressed by President Bush, the AMA, and
others, in the form of supporting federal legis-
lation capping award payments and reducing
“frivolous” claims.31 Congressional Democrats

have advanced their own approach, aimed at
curbing an exemption from antitrust laws pro-
vided under the McCarran-Ferguson Act. A
key issue in the debate is whether state tort re-
forms slowed the growth in premiums and im-
proved malpractice insurance firms’ profitabil-
ity. To address this question, the final section
examines the impact of existing state tort re-
forms on malpractice premiums and profits
through 2001.32

Impact Of Traditional Tort Reforms
Using new data from the NAIC, I examined

trends in premiums earned and loss ratios, by
state, for 1985–2001.33 I estimated two versions
of the premium model. The first entered total
earned premiums as the dependent variable,
with total nonfederal physicians as an explan-
atory variable. The second model entered
earned premiums divided by nonfederal physi-
cians as the dependent variable. The key ex-
planatory variables used in the regression are
the state tort reforms and other factors (out-
lined below) influencing claims payments,
claims frequency, and insurer costs. I also ex-
amined the impact of competition on premi-
ums and profitability over time.

� State tort reforms. Damage caps. Dam-
ages in medical malpractice cases fall into
three general categories: noneconomic dam-
ages (pain, suffering, anguish), economic dam-
ages (lost wages and medical care expenses),
and punitive damages, if conduct is viewed as
malicious or in reckless disregard of plaintiffs’
rights (these are rarely awarded). Only five
states cap both economic and noneconomic
damages, so I combined states that cap non-
economic damages or both noneconomic and
economic damages into a composite “award
cap” measure (twenty-four states by 2001).
The empirical analysis was designed to assess
the impact that award caps and caps on puni-
tive damages, or not allowing punitive dam-
ages, have on profits and premiums.

Joint and several liability. Joint and several lia-
bility is the ability to collect the entire award
from any liable defendant, independent of the
degree of fault. This allows the plaintiff to col-
lect from the group, or any individual provider,
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the entire amount of the award. Tort reforms
have limited this so that the defendant is not
liable for more than his or her degree of fault
and is not jointly liable with any other person
for damages attributed to them.

Statutory caps on attorneys’ fees. Attorneys in
malpractice cases are generally paid a percent-
age of the award received by the plaintiff.
These reforms limit the contingency fees attor-
neys may receive, which reduce the financial
incentives to file a claim.

Collateral offset rule. This rule states that a
plaintiff could recover the full amount of the
reward even if the plaintiff received money
from other sources such as health insurance or
worker’s compensation. Some states have
adopted mandatory and discretionary offsets
that reduce the award by the amount the
plaintiff will receive from other sources, while
other states allow the information on collat-
eral sources to be entered as evidence before an
award amount is determined. I use two mea-
sures in the analysis—one indicating whether
the state had a mandatory offset for collateral
sources, and a second for states that permit an
offset for collateral sources.

In addition to state tort reforms, the analy-
sis included other factors found by previous
research to influence premiums and profits.34

These include factors affecting the frequency
of claims, including attorneys per capita, per-
centage of population in an urban area, unem-
ployment rate, and the number of welfare re-
cipients per 100,000 population. Factors
affecting the severity of awards, such as surgi-

cal procedures performed per 100,000 popula-
tion and per capita income, were also included.
Finally, I examined the impact of competition
on premiums and prof its using the
Hirschman-Herfindahl Index (HHI).35

The final data set included all fifty states
and the District of Columbia (cross-sectional)
over seventeen years (time series). Using both
random and fixed-effects models, I regressed
the (log) loss ratio and earned premiums on
state dummies indicating whether the state
had adopted each reform, and if so in what
year.36 The key results are presented in Exhibit
3. The model was estimated using both fixed-
and random-effects models.37

� Empirical results. The empirical results
indicate that the caps on awards adopted by
several states were associated with lower loss
ratios and lower premiums (Exhibit 3). How-
ever, other than states with discretionary off-
sets, other tort reforms were not associated
with lower premiums or improved profits.
Loss ratios in states capping awards were 11.7
percent lower than in states without caps.38 In
addition, loss ratios were 13.3 percent lower in
states with discretionary collateral offsets.
Loss ratios were 25 percent lower in states
that adopted both reforms. The impact of
states with mandatory offsets on loss ratios
was not significantly different from zero.

Premiums in states with a cap on awards
were 17.1 percent lower than in states without
such caps. When using earned premium per
physician as the dependent variable, the caps
were associated with a 12 percent reduction in
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EXHIBIT 3
Impact Of State Medical Malpractice Tort Reforms On Loss Ratios And Premiums,
Relative To No Tort Reforms

Performance
measure Awards caps

No punitive
damage or
punitive cap

Mandatory
collateral
offset rule

Discretionary
collateral offset

Attorney
fee caps

Loss ratio
Total earned premium
Earned premium

per physician

–11.7% (p = .06)
–17.1% (p < .05)

–12.7% (p < .05)

NS
NS

NS

NS
NS

NS

–13.3% (p ≤ .10)
NS

NS

NS
NS

NS

SOURCE: Author’s analysis (regression results available upon request).

NOTES: Statistical findings denote difference from zero. NS is not significantly different from zero.



premiums. The analysis found no association
between the adoption of other state tort re-
forms on loss ratios, premiums, joint liability,
caps on attorneys’ fees, or collateral offsets.

The results also highlight the effect of com-
petition on premiums and loss ratios. Compe-
tition varies in the industry across states as
well as over time. The results indicate that a 10
percent increase in the index (less competi-
tive) is associated with a 2 percent increase in
premiums (p < .05). Several states have seen
considerable changes (both
increases and decreases) in
market competition during
the past two decades. Some
states, such as West Virginia,
have become less competitive
since 1996, while competition
in other states has increased.
The regression results indi-
cate that the 20 percent rise
in the HHI in West Virginia
between 1996 and 2001 was associated with a
4 percent increase in premiums. The HHI in-
creased by 80 percent during this period in
Minnesota (associated with a 16 percent in-
crease in premiums) but declined by 40 per-
cent in Idaho. So at least in some states, the
rise in market concentration has contributed
to higher medical malpractice premiums. The
impact of market concentration on loss ratios
was not statistically significant.

Conclusions
Physicians in several states are facing sharp

increases in their medical liability premiums.
As a result, some facilities have temporarily
shut down; physicians in some states are reluc-
tant to perform high-risk procedures; and
early physician retirements appear to be on the
rise.39 These physicians, and their patients, are
facing an important short-term crisis. A major
part of the policy debate concerns the factors
generating the large increases in premiums in
some states. Rising severity is now a two-
decade-old phenomenon in the industry. Sev-
eral malpractice firms with substantial market
shares in some of the hardest-hit states—Ohio,
West Virginia, Pennsylvania, and Nevada—ei-

ther left the market, became insolvent, or refo-
cused their underwriting in their state of do-
micile. These trends caused substantial
disruption in the medical malpractice market-
place in these states. Thus, a major part of the
crisis in these states concerns both severity
and the resulting impact on underwriting ca-
pacity among firms remaining in the market.

The analysis indicates that capping pay-
ments from malpractice carriers was associ-
ated with lower premiums.40 Yet how should

we interpret these results? At
issue is whether we should
adopt short-term, stopgap so-
lutions to slow the growth in
premiums, or use the recent
experience to more funda-
mentally evaluate and per-
haps reform the liability sys-
tem. The recent spike in
medical malpractice insur-
ance premiums allows us an

opportunity to reexamine whether the tort
system is achieving its goals. If it isn’t, what
changes in the system would improve the dual
goals of deterrence and compensation? The re-
sults suggest that capping awards may im-
prove the profitability of malpractice carriers
and reduce premiums. Whether this is socially
desirable or improves the goals of deterrence
and compensation remains an open question.41

Another key question is the extent to
which the most recent premium spike simply
reflects the insurance cycle and changes in
market structure and competition. Alterna-
tively, do the recent trends also reflect a struc-
tural and secular rise in the severity of awards
that, absent reforms, will permanently change
the traditional insurance premium cycle? In
this case, physicians could face several more
years of rising premiums. Although experience
varies across states, the data do indicate a
long-term increase in awards and settlements
per paid claim. At issue are the factors that un-
derlie these trends. Do they reflect increases in
the incidence of negligent adverse events and
substandard physician care? If so, simply cap-
ping awards will ultimately result in lower
growth in premiums but will leave unchanged
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the fundamental problem of rising substan-
dard care.

Surprisingly, we know very little about
trends in the rates of negligent adverse events
over time. The two most cited studies, from
California in the 1970s and New York in the
1980s, suggest that these rates have been con-
stant. More recent studies from Colorado and
Utah conducted in the 1990s produced similar
results.42 Clearly, more work in this area is
required.

S
topgap reforms (caps on awards) of
our current liability system would ulti-
mately result in lower premiums (rela-

tive to their levels without the caps). On the
other hand, it is also important to evaluate
any such reforms in the context of their abil-
ity to further the dual policy objectives of de-
terrence and compensation.

This paper was presented at the Council on Health Care
Economics and Policy, “Medical Malpractice in Crisis:
Health Care Policy Options,” Washington, D.C., 3
March 2003. The author thanks Peter Joski and Kelly
Howell for research assistance and programming, and
he appreciates the helpful comments from four anony-
mous reviewers.

NOTES
1. See, for example, R. Bovbjerg, “Legislation on

Medical Malpractice: Further Developments and
a Preliminary Report Card,” University of Califor-
nia, Davis, Law Review 22, no. 2 (1989): 499–556.

2. As reported by Medical Liability Monitor, October
2003.

3. Tabulations from National Association of Insur-
ance Commissioners, Market Share Report—Medical
Malpractice, 1997–2001 (Kansas City: NAIC, vari-
ous years).

4. American Medical Association, “AMA Analysis:
A Dozen States in Medical Liability Crisis” (Chi-
cago: AMA, 17 June 2002).

5. This broader combined loss ratio combined with
the investment income ratio produces a measure
of net income. This is a standard measure used by
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